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ceremony, as prescribed by statute. In an action against the deceased hus- 
band's administrator to enforce plaintiff's rights as widow, Held, that 
while the marriage cannot be recognized as valid, yet the administrator is 
estopped from setting up its illegality and that the plaintiff took the widow's 
share in the estate. Smith v. North Memphis Savings Bank (1905), — Tenn. 
— , 89 S. W. Rep. 392. 

A statute in Tennessee provided that if the exclusive statutory marriage 
ceremony was not followed then that the marriage should be null and void. 
Bashaw v. State, 1 Yerg. 177. It is the well-settled rule in this country that 
if the statute prescribing the requisites to a marriage does not contain a 
specific clause of nullity that a marriage good at the common-law would be 
valid. Reaves v. Reaves, — Okla. — , 82 Pac. Rep. 490; Feet v. Peet, 52 Mich. 
464, 18 N. W. Rep. 220. A dictum in the early case of Johnson v. Johnson, 
1 Cald. (Tenn.) 626, was to the effect that either party to an attempted mar- 
riage contract of this sort would be estopped to deny the validity of the mar- 
riage, and this decision was the basis of the decision in the principal case. 
This also seems to be the rule in Kentucky and Georgia. Donnelly v. Don- 
nelly, 8 B. Mon. (Ky.) 113; Dillon v. Dillon, 60 Ga. 204. The holding in the 
principal case is contrary to the great weight of authority. It is no doubt 
true that as respects third persons, people who hold themselves out as man 
and wife may be held to be what they profess to be, but it is the rule that as 
between the parties themselves when the undisputed facts show the marriage 
to be void, no rights or duties can arise by reason of the attempted union, and 
strictly speaking such a marriage cannot be dissolved or annulled by the 
decree of any court. The effect of such a decree is simply to declare that 
there is no marriage. Williams v. Williams, 63 Wis. 58; Gathings v. Wil- 
liams, 27 N. C. 487; Ponder v. Graham, 4 Fla. 23; Robbins v. Potter, 98 Mass. 
532. A contrary holding would seem to defeat the purpose of the legislature 
in abolishing common-law marriages. 

Mortgage— Conveyance by Mortgagee — Occupation by Mortgagor- 
Landlord and Tenant. — A mortgage having fallen due, a settlement was 
had, showing the balance remaining unpaid, and it was agreed that 'the mort- 
gagors should continue to occupy and cultivate the lands at a stipulated rental 
of $300 per annum, which rents, after interest and taxes were deducted, were 
to be applied to said balance. After several payments of such amount, the 
mortgagee conveyed the premises by warranty deed to B, to whom the mort- 
gagors continued to make payments. After the conveyance, there was an 
attempted foreclosure of the mortgage by the mortgagee, and a conveyance of 
the lands by him as mortgagee to B. B secured a loan from C Co. and ex- 
ecuted to it a mortgage ori these premises. In a bill for an accounting and 
redemption of the lands, brought against the mortgagee, B, and C Co., Held, 
that the first conveyance was of the mortgagee's whole interest, that the sub- 
sequent foreclosure was void, and that the relation of landlord and tenant 
had not been created. Sadler et al. v. Jefferson et al. (io°5), — Ala.—, 39 
So. Rep. 380. 

This case holds that the first conveyance to B operated not only as a con- 
veyance of the legal title, but as an assignment in equity of the mortgage 
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debt. Welch v. Phillips, 54 Ala. 309, 25 Am. Rep. 679; Dorkray v. Noble 
et al., 8 Me. 278, 284; Connor v. Whitmore, 52 Me. 185. (That such a con- 
veyance does not operate as an assignment of the mortgage, see Peters v. 
Bridge Co., 5 Cal. 334, 63 Am. Dec. 134). Defendants contended that this 
proposition is true only where the mortgagee who conveys is in possession. 
Purbush v. Goodwin, 25 N. H. 425, 450. But the court considered the fact of 
possession as unimportant and cited with approval, Welch v. Phillips, supra, 
314; Cook v. Parham, 63 Ala. 456, 461. A mortgagee cannot retain the mort- 
gage debt and at the same time convey the mortgaged property. Everest v. 
Ferris, 16 Minn. 26, 31 ; Devlin v. Collier et al., 53 N. J. L. 422, 22 Atl. Rep. 
201 ; Jordan v. Sayre et al., 29 Fla. 100, 1 14, 10 So. Rep. 823. Such a convey- 
ance is a nullity: Hill v. Edwards, 11 Minn. 5, 10; Everest v. Ferris, supra; 
Johnson v. Cornut, 29 Ind. 59. Or at most the transferee holds the bare legal 
title in trust for the mortgagee : Farrell et al. v. Lewis et al., 56 Conn. 280, 
283; Sanger v. Bancroft et al., 12 Gray 365, 367. If, then, there has been a 
valid transfer, it is because the mortgage debt has been assigned in equity. 
The first conveyance to B being of the mortgagee's whole interest, the sub- 
sequent advertisement and sale by the mortgagee was void, so that B took 
the land merely as mortgagee and not as owner in fee under the foreclosure 
sale. It follows that his mortgage to C Co. operated only as a mortgage of 
his interest as mortgagee. Central Bank v. Copeland, 18 Md. 305, 81 Am. Dec. 
597. It was claimed that petitioners were estopped from denying B's title 
because they are his tenants. This principle of estoppel, however, as pointed 
out by the court, does not apply where the relation is shown not to have 
existed, or where the title denied has expired or been extinguished after 
the creation of the tenancy; and is limited to a denial of the title as exist- 
ing at the inception of the tenancy. See note in 89 Am. St. Rep. 64. In this 
case the relation did not exist because the payments, while denominated rent, 
were in reality payments made on the debt pursuant to the method of adjust- 
ment agreed upon. 

Mortgage— Whether or Not Given Under Duress. — Where A testified 
that B and his counsel told him that he would be prosecuted if he did not 
obtain a mortgage from his wife to them, it was Held that, since they did not 
agree to refrain from prosecuting him if the mortgage was given, there was 
no duress. Moyer v. Dodson (1905), — Pa. — , 61 Atl. Rep. 937. 

In support of the above holding the court cites three cases : Johnston v. 
Allen, 22 Fla. 224, 1 Am. St. Rep. 180; Cass County Bank v. Bricker, 34 Neb. 
516, 33 Am. St. Rep. 649; Miller v. Minor Lumber Co., 98 Mich. 163, 39 Am. 
St. Rep. 524. Of these three cases the first two are not in point for they 
were decided on the ground of compounding felonies, while the third, which 
is in point, holds contrary to the court in the principal case. The court in 
Miller v. Lumber Co., supra, says : "They had the right to receive money 
from Miller * * * so long as they did not transgress the law, by prom- 
ising, either expressly or by implication, not to prosecute." In the principal 
case, however, there is an implied promise that they will not prosecute. 



